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‘This aoe rrene gives in broad outline the contours ‘of, 
the notion of affirmative goals and timetables, as adopted in the 
Four Agency Agreement developed by the Justice Department, EEOC, the. 
Department’ of Labor, and the Civil Service Commission. Two appellate 
court decisions dealing with the issue of affirmative hiring relief . 
are discussed. (HJM) 
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Good Afternoon, |” BEST COPY AVAILABLE a: 


: is I eppreciate the opportunity to be here -this . 
‘- ; ) afternoon to partitipate in this discussion on goals 


oo Cha 8 : X whats we - = , 
versus quotas, a subject which has attracted great 


_tteation in the areas of equal employment | opperturity 


. , end college adaissions. - ee, 8 7 
As all of you.tmow, the concept of specific “e 
numerical hiring or promotion obligations, end the 
uses to which that concept has béen put by various 

courts and executive “enforcement ‘agencies, have. 

been the subject of considerable controversy--and 

growing resentment--in vertous. segments of society. cs 

Much of the tesentwent is, I belfeve, a product of | ; 
| * hieusitarstinding of what is involved. ‘So T vould? 


like to déscribe for you the cfforts we have meade 


“in the federal government to define the "goals ond 
1s | , oBinetabtea! concept, end to fix for ourselves as 
(@ikoecenenk agencies. the permissible lintes tthe ne 
Bow which this particular device may be used, 

Almost two years ago, tfie Equal Employment 
, Opportunity Coordinating Council, vhich-vas_created ; 


-y ! 
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by the, Cgngress inthe’ pquel, Evy pRaaney: Opportunity 

fet of 1972, undurtcok as one of its first substantive 
picces of business the drafting of a ind fore CS 


of gaidelince governing the uses of the "goals end ‘ 


tis: atebles" dcihecs. ‘The product of that effort ig: 
the so-called Pour Agcucy Agrecnent ex: scouted ‘or ‘on 
March 23, 1973, by ‘the Judtice Depart: ont, EEOC, 
the Department of Labor, and’ the Civil ervice a 2 ‘ 
Com.ils sion--the four federal “‘ageneten with aparabiear « 
sgithordty in the field of equal employment. 
‘he innediate concern of the Four Agency Agrecuerit 
was what come peveeived to be conflicting requirenents 
\ of, merit sclectioa syotens cud nfftimetive numerical 7 My 
ieee oe ee 
" hing ablipettona: The hgveomcat eddveceed icself 
pricarily to ‘public cuploycrs, nqrly- covered by Title 
P ; vir mader the 1972’ Ancndmeats. But and policies end 
dlovinett ng drevm in _the Agtecucnt are. cppliecble to the 
- private Bt qctor cs. welt, ond bear ecreful consideration, 
The catral thesis ‘of the Four Ageriby Agreenent 


‘ 


Pei ie that there is no necesscry conflict between a system 


' L of gous end. tinetebles on the one hend, cnd a yates 


eA en se 
en a eee “BEST COPY LAE 
Ene See AONE, “of icing end prenoting on the batis of cbility to 


. stiened on Ate other, “I say that.there is no ‘hecoes ry" et 


° conflict. Tue, Mhexmony ‘bettreen oaffimnative ein cnd 


fs gionetie Iteing-dopends entirely upon. tvo0- ‘Cstanex- Sere 
precision of thought tn wndevedendingy shat, each of these 
principles is designed to penteves ‘end a-Little ecre in 
ii . : echering to. these principles in the cetval hiring cnd . 
‘ promotion practices, A careful recokution of. these, : 


wvinciples is a role that we 


cppercatly conflictin 


“JS os layers, chove a ts must play if the e wegutrénonts of 


lew end a good boi tey ere to be met. ‘And certainly 
cave ‘La no reccon chat we “eennot do co more cucvessfylly: > 


every dey we cs teaver musi trcnelate Junto cetion, “ 


s 
/ 


“$beet distinctions cnd principles tore ee pliected then 


those ‘involved in affirmet ive aetion end merit system > | a7 


P fickds. , 


Unfortunately,” however, too meny employers end, 
_ & their cowusel cre slipping in their cdherence to sound . 
. legal distinctions. Asa result of this slippege, myths. ; 


a 


cbout the lew requiring quotes actually. begin to control 


a employers’ behavior, cnd resulting cbuses sadly begin 5 


tc ae BEST COPY AVAILABLE ° 
to chrracterize the entire affinnative cetion concept. 
° What are the, characteristics of en er 
discrimination end coupronties of merit hiring whitch 
we typically refer to as a quota ayecedt What are the 
‘ chaveeterists sofa lawful. end sensible system of 
; effirmative netinw dooteace ultimate ly to, do nothing 
| more then serve the. not, furiderontal coucept of the’ 
comnon 1cis*+provide Seas i a have been 
dgnicd? Ps ue " 
' The major i Sa about affirmative action 
todey is what is seen as an inflexible requirement to hire 
a-fixed: nenber or pereentege of minorities -or women 


coperdless of Se essescrents of the vecencics* , 


in the employer's work force, regardless of the evallability 


+ of interested ‘end qualified minorities end women to fill 


‘the set number of those positions, cnd regerdless of 
‘the cveilebility of equally or better qualified, white 
male epplicents who might: also apply for the seme jobs. 
oinis kind, of system, it is pointed out, will inevitably - 
lead to the hiring of unqualified or lesser qualified oF 


people, thereby lowering stendards of performence, e 


mocking merit as the basis for advencement, end violating 


~~ 74 ae a 6 


it a; . -§ - . ; 
6 A i | : BES} COPY AVMLABLE - 
Ke KS ‘chin siete end “Letter of the Constitution itseif by tg 


diseriminct ing cgainst bersons--in this case vite 


er 


males--colely on the eccount of their race or’ sex. 

If this system were eepually requixes by the lew, 
cometh?{ng’ would ne wrong: swith: the law, end the regent- te 
tacnt uhieh secantoualiy arises today chout ag trin tive 
cetion outa he ‘cw vadeenuninte end Justified. Sut. 

_. the ‘law does not require employment behavior of this 
kind, cnd anyone who cngeges in it is either misunderstend- 
‘ sh. s ing’ what the -lavw requires, or petulently indulging 
| excesses in a sloppy form of “affirmative action with 
F “eo £4 


a'vengecnce," e's / 
; / 


“Tf this rigid. system--which we calla "q ota eysteu"-- 
) is not ‘required, ist is? The enone i a o° 
 Lavful end sensible system ‘of numerical objectives=~vhich 
‘ we heave called a "goal systcm''+-needs to be excmined. : 
“(inetdentaity, attaching the word "goals" to a lewful - 
system is nof: a semcntic trick to identify a rose or a quote 
by some other ticme. Frenkly, it does not matter what | 
nemes we give to what we have, described as a quota. 
system cnd ‘a goal system. -Call ‘them what you wish--the 


alpha proccss, the beta process, or‘ something else, What . 


ee at OR. ae ee, 
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S954 tors, of vourse, is how the syatiais epeEArS) end 


the real, Gt just seuenties, distinctIoite en 
then, ox ete an ‘e 
Fixst, in a goal eyotens the size of the . 

numerical objective. which the employer will work toward 
. should be fixed bescd on a reelistic estimation of the 
“ nuunber of, vecencics expoeted, cnd a reclistic, eotiuatton 
of the number of quélified cppLiccnts. 6£ the relevent 
group who ee availcble' for ond interested in the 


paretenioe jobs ia eaabeisare 


hea the goal hes been’ selected through this ic 
: process, , the cuployer' s obligation is to do his best 
‘te echicve Ate Cut doing his best does not mean 
* hiring u. queligiod cppliecuts. Nor docs | it ivecn | é 
hieing, less quelisicd cppliecnts AE the ctcndards for 
mancuring quelificetions are truly valid--that is, 
if thoy voalty predict the job cpplicent's ability to 
do the job. That has’ become a big "if," cs you Imow. 
But it is a legitimate question, cnd the need for Py . 2 ‘ 


velid celection criteria is not a legalistic "Catch 22" 


designed to elimineteall tests or selection criteria ~ ae 


= « 
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jn order go pave the. wee seal dicey cine. Hore. ‘on 


v. 
» 


tevts in a moxie ty rs 
Ual dt: e quotes, a goet will help the. cuployge to 
es on procces, not just orbitrery™ results. 
. A wscatngiul “goal ecn be cet -ohly if the 
| c ployer vealictieélly enerhadat his veecactes, his 
niewg -piceticas, cad his potential for fair ewpLloyacnt 
gins. , In ‘this sense, goal setting ts cn inducement e 
»to cdopt dounl enployment preetices, end is not a short 
cut cad in ‘iteclé which, | if reached by cny means, 
eS corves the lc or, £ Maat matter, his enterprise, 
ee - A goal olso ‘atibes 6 on- objegtive to be recched, 
but unlike -guotcs,. a. goal should ‘not becciie, cexved in 
ctone. Chcaging ‘elreunsts ccs boyer id etic eniployer" 8 
’ control, or estinntions “hich prove through expericace 
~ to heve been unrealistic when made, ccn inpeie cn* 
cployer' 8 cbility to cchieve a goal vegerdtece of his 
coqd eétich efforts to do so. .The key here, cid one of 
‘ the major Atotincttons between the use of a goal which, 
. is permtccible end the impos tedon. of a quota which is 
not, is flexibility. If the employer' $ goal hes been 


realistically set, he is expectyd to.do his 


q- 


7 TS : | ‘BEST COPY AVAILABLE 
wba ast to ‘echteve it by using fair, noi- ~discrininctory 


weeensees, end cheseby achieving the’ elimination of 


valevful exelucten for his wrork force,. But if fa goog 


ra . 


his best, cud fails n vertheless; he ought not be 


\ 
seuctioncd for his feflure. To be suce, foilusce to meet 


_such goals ought to proupt a -éritienl re-exe action : 


_ of “the i cad a search for altemativos or ‘nodifications 


Nee 


which might, prove more affective. Dut it ought not, 
alesis nord, provoke scnetions against the employer. 
_By contrest, a system where, ttle numerical or 

percentege gocls Chengeives become the object of the 

exeveise, where failure to achieve) the required numbers 
would ‘subject the eaployer to ‘scuctions regerdless of 
what his efforts hed been, or how gecite tic his 
aipactecieas dell been, would constitute’ cn unlawful 


. 
‘ 


quota. ; . as ae 7 > 


I mont Loned that the flexibility inherent ina .—° 
properly constructed system. of: goals was ‘one of t fe wajor 
d®stinctions between that bystem end a quote system. The: . ' 

“other principal distinction te: suggested by the first. 
‘A ‘fixed, inflexible eyes of quotas could require cn | 


___euployer-to hire f Seaule who are not qualified to perfor 


Fs 


= 
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° 


“the, jobs he fis trying to £111. Such a result vould, 


a 


af course, be incffletent wutfnir, end unlzvful in the 
effort to end: the effects’ of prior valcrwful oxelusion, 


Again, both the Fotr Agency Agreement end the courts ; 


* 


. which have dealt with this .iscue have made clear that 


no peraissible syste of ‘effimuative goals end -timeteblcs 


\ ee : : 
och, ‘require. con cmployer to hire uiqualificd cpplicents. 
Of course, the vhole crea of perafseible. ways cud” 


mecns for measuring quali ftect tons, implicit, ‘tn what I 


are just scid, is its elf the subject of debate, as 


hr, Gooducn" s vemncks this. nonin suggested. “Iwill ' °° 
Pee 
not pétenot to cover the’ ground that’ he éovered egain, 


but I vould’ ‘like bricfly to desertbe for .you the poattion 


' - @€ the Tour Agency Agieemant on ‘the ‘queation of aatiaiasie he 


‘ ” ag ® 


qualifteations, Sie lig, - 


Phas . 


As I soid, _ both the courts. ond the geaexed executive 


agencies working in this fiold have recogatzed eaptovers® 


needs ‘to be free ‘to hire only quolifted epplicants. But 
‘eonttundd peg of that cppropriate discretion cirries 
"with: it the obligation, on the part. of euployers to uge 


“S ertterta which do “ fret mecsure avin ftepttous--that 


is, that they validly prédict successful performance on 


\ 


wae ./Sgesicoen aunwaBue 
the job. -A ‘corollary of . ‘this obligation is that where 
ca ca qloyor v vishes to use a selection device to xreak oe 
copter Lis, tad intends to select in cecordence jth ° 
the weuike onder, “he rust be vildiag to chow that the 2 ce 
silevtton device! velidly predicts relative lik elihood : 
for cucccisful perforce cmong a BeeeD of cuiittdates, ail ‘» 
a : of chives are "quelifted" in “that they moet ‘baste 
qualiftesttons. ‘This stz adard cen be a difficult ’ one to_ | 
“3 cetdofy, porticulerly sities it ts uséd to: galece for “ Le 
‘cutyy lev@l jobs requiring sib aanuealtoe! ator basic : 
‘ r have so far SEEREP ESS: to" give you in brocd | ¥ ey A io 
outline the contowis of ‘the notion .of affinastive 7 
goals P| tinetebles, co cdopted in the Fotr Agency 
eo te hevéer: ont. Before I conclude L would Like to wnention 
, g : tro recent 'c ppelicte court: deeisions dealing with the . 
{sue of affirnctive hiring: rellef. \ Says. * 
2 a The Fifth Circuit has recently hed. occesion to 
7, 7 - consider the efficacy, propriety, cnd const itutionality 
a. es ‘of cffinistive numerical hiring relicf in two cases 7 


" 4 


‘ fos 
F dif peste the hirthg practices of the state ‘police 


rt 


Ay 


pie distiriet ‘court that the Mississippi Highvey Patrol had 


Be 3 % e : 4 
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Herees of. ttootesippt, fxd Alabama, I think - 


‘Ghose opintons, when reed together, demonstrate both that 


the courts cre coning increasingly to consider affiynsyfve 


\ z sty 


: Irhing: rejtef ‘os not morely appropriate, but required ; 


vader Some cireumstcnees, cud that, while recognizing 


* that necessity, courts will rievertheless continue care- 


ry 


y fully to safefucrd the const iusetoaed cd’ proprietary ; 
s a af 


“infevests of enployers bind other affected employces or 
Sepplicents. a 7 ee © 8s | 
_ In Morrow v.' ‘Gxisler, the Fifth Circujt sitting 


ea bene wos feced with en undisputed finding by) the 


\ » 


waeqnst tputtonally exc Luded blacks from virtually ell 
Ly jobson the petyol. The dtetitetanist had audeted a 
ve. ehety. ef eC in’ the voemitetne and hiring 
pre§ileet of’ the patrol, shut had \deeLined to order 
specific nuherical goals. the Fifth Circuit, with the 
Benofit of several years' expértence indi ‘the district 


court's decree before it, held that the relief ordered 


by the district court had bean Pee tatat enti end that 


. the, district out? giobligation was, to fashion a 


decree “which will have the, bectain result of eeene nang, 


‘the aise” of blacks on- the a sige Patrok. ie a aes 


a 8 Oe ee! a 


vejected. contentions thet the affirmative hiring relief 
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Lecving no doubt what ‘it hed in mind, the appellate = aes? u 


court went on to say that "it vill be incumbent on. . 
the*district court. to order some affirmative hiving 
relief,'' with those affirmative obligations to last 
vatil the district court "is couvineed that the 
mercurcs tindertatien by the Patrol effectively gffset 
14 : - 

the effects of past diserfiiuinetion,” The court pointed 
out in this ne aI that Sain was no requirement tnat 
the Petrol mirror the population, .but placed on the Patrol 
the burdca of davonsekating that affixmative relief was 
no louger idecacrey. 

In the sccond case I went to mention, involving 
the Alcbema State Police, the district Sure eal’ 
ordered effirmative hiring reliof, the coustituttonality 


of which was challeaged on cppeal. The Court of Appeals 


a 
required discrimination against white cpplicents, end 


that it required the patrol to cppoint less qualified 


bleck cpplicents before more qualified white applicents. 


CA 


“The court dicposed of thése contention’ by pointing out 


thet the selection procedure previously used in Alabema 


. 
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hed itecl£ beca uwilevful, cud. there could therefore 


; Ss  -13- 


hove beca no ccistétutfonally protected "right" to 


Shiarecit vested in thoce cho had qurlfficd through 


‘ 


Sta uce. Tu the vords of the Circuit Court, "Until 
the seleetion proccdures uscd by the’ defondents 

* here heve beea properly voliccted, it is Logical 

\ to crgue thet euiotn fhdvtaa: deodudes unconctituticnal 

“'everce' dicexininction, o¢ a lowering of caployment 
stcndcrds, or the cpposintuent of Less or unquclificd 
poreoan," I chould note that yadtets Clark, in writing ; 
for the Court of Appeals, uscd the Gord "quota" to 
ceceribe the nbbtacctive hissing diceneis under vevie, 
Let his opinieg wekes elccy thet the titednn of 

wigueli fied epplicents enictd not be reguired. And it 
‘wos eccumed, both is the dictrict- court cad in the 
court of capenld, thet the e€finuntive relief vould 
cpply to Eh114ng of cetucl, existing txooper veecncics, 
co there wcoo ncver cny quectica of hiring waneeded 
people ofuply to meet a goal or quota or whatever one 
night coll a cpceifie numerical level of cuployment. 


Thus, while Judge Clerk cpecks of "quotas" cnd "color 


s 


epply to other fields of law. The importcnce of equal 
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couscicys hiring," ypon excufnation one can easily see 


that the system cpproved in his opinion has the 


x 


chareetoristics I described earlitr of a system of 


goals cnd timetables, : - 


The device of specific affirmative hiring obliga- 


tions, both those vundertelien voluntarily end those 


_oxdered by courts, has no becn a pext of equal 


exployucnt opportunity Jong enough to permit some 
cssecenant of its usefulness cnd some cnalysis of 
lis veclnceses., The Four Agcacy Agreement represents 
cn ettcipt to iccutify end eldtinate some weclnesses, 
cud I think the cppellcte opinions I have degcribed, 


chile soundly ratifying use of the conecpt, were alco 


‘coreful to build in cafegucrds-cgcinst its misuse. 


9 


When properly scfeguarded, «end when cdministered in 
the pLvper cpirit, the use of: numerical goals can 
be en effective tool in the cont iruing effort to 
eliminate cll remacuts of employment discriminction. ' 
Whet we need now is the scw2 ‘care cnd devotion to the f Zz 


law end {tg importent distinctions that we daily 


employment opportunity to ourselves end our country 


deserves no less.- 
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